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FOOD: the most Dangerous
Product Iin the United States?

“Contaminated food fiz | Product Liability
products caused Foodborne liness
more deaths each .
year than the
combined totals of all
15,000 products
regulated by the U.S.
Consumer Product

Safety Commission.”

See Buzby, et al. Product Liability and Microbial Foodborne Illiness (2001)
ERS Agricultural Economic Report No. 799
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Foodborne Illnesses Cost

U.S. An Estimated $3 - $7
Billion Each Year

e /6 million cases annually In the US
« 325,000 hospitalized
e 5,000 deaths
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Incentives for Companies to
Produce Safe Food Products

e Market Forces - risk of
damage to business
reputation, loss of market
share, and decreased sales

revenue,

— Contract Specifications as a
“market force”

— Charging a “premium” for
safer food
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Incentives for Companies to
Produce Safe Food Products

e Food Safety Laws and
Reqgulations - violations
can result in fines,
product-recalls, plant-
closures or criminal
penalties
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Incentives for Companies to
Produce Safe Food Products

' DEFECT

e Product Liability Law -
forcing firms to bear the
full costs of decisions
made about product
quality and safety by
requiring the payment of
monetary compensation
for the injuries caused by
defectively manufactured
or unsafe products
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Strict Liability Applied:
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So What is the Logic???

e Protect the Public

— Some things are
Inherently dangerous
e Non-repressive check
on freedoms

— You can do it, just be
ready to meet the
consequences

e Actor should bear the
costs, not the victim—
this encourages change
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Strict Products Liability

Rationale for strict products liability is a little
different because the thing is not inherently
dangerous
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So, the new rule of Strict
Product Liability:

The manufacturer of a defective product Is
liable If the defect rendered the product
unreasonably dangerous, and the defective
product caused the victim’s Injuries.
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“Manufacturer”
e Differs in every =
state /
- Many states exclude : e
product sellers - j 3
e Working definition:

entity that designs, R 4
constructs, or

fabricates the

product
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“Unreasonably Dangerous”

“A product that is
unsafe beyond that
which would be
expected by the
ordinary consumer”

Does ANY ordinary consurﬁe.r expect
to be sold food that makes them SICK?
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Products Liability

e The only defense is
prevention

e Diligence does not
matter

e |If you poison
somebody, you pay

e Wishful thinking
does not help
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A Few Words About Ignorance:

e |[gnorance IS no
defense

e |[gnorance Is also
a bad defense
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A Little Ancient History

Jack in the Box
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Shaft Lewier
JACE IN THE BOX IBass
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Strict Liability For Food: In Sum

= The focus is on the
product; not conduct.

= You are liable If:

« The product was unsafe
and thus defective

* The defective product
caused an injury

STRICT LIABILITY IS LIABILITY
WITHOUT REGARD TO FAULT

[
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The Environmental Health
Perspective
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Governmental immunity then:
The king can do no wrong

.‘I.J.; ™ J“? “l.. < -"J lr 5 é'g ‘ _—"'.-.'-3.-'"'.
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Governmental immunity now:

The King Is occasionally wrong
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HRS 662-2

e The State hereby walives Its immunity
for liability for the torts of Its
employees and shall be liable in the
same manner and to the same extent
as a private individual under like
circumstances, but shall not be liable
for interest prior to judgment or for
punitive damages.
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Factors to Consider:

e Defense and indemnification for
actions done “in the scope of the
employee’s employment”

e Not strict liability

e NO punitive damages

e Municipal liability may be different
e Apportionment of fault

[
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Exceptions to Rule of Liability:
HRS 662-15

e Execution of a statute or
regulation

e Discretionary function or
duty
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Hypotheticals

e Cross over center line while driving to
Inspection

e Negligent failure to discover obvious
violations that thereafter cause an E coli
outbreak =g LS I

e Punch the coach of E
your son’s basketball
team who happens to &,
be dining at the site of
your inspection
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