PURCHASE OF DEVELOPMENT RIGHTS

AND

TRANSFER OF DEVELOPMENT RIGHTS

CASE STUDIES

Prepared for Boone County Planning Commission

By American Farmland Trust

May 4, 2001

[image: image1.png]American Farmiland [rust





Table of Contents











Page Number

Montgomery County, Maryland TDR Program



3

Thurston County, Washington TDR Program



11

Pinelands, New Jersey TDR Program





16

Pennsylvania PDR Program






28

Town of Dunn, Wisconsin PDR Program




38

Fayette County, Kentucky PDR Program




45




Montgomery County, Maryland TDR Program

1. Background

Montgomery County, Maryland lies immediately northwest of Washington, D.C. between the Potomac and Patuxent Rivers. The southeast portion of the county is enveloped in the greater D.C. metropolitan area and contains the cities of Bethesda, Silver Spring, Wheaton and Rockville.  The county’s population grew by more than 89,000 people between 1990 and 1999 to 850,000, representing the largest population gain in the state. Yet, despite intense development pressure, the northwest part of the county remains rural and is in active agricultural use. Major commodities include nursery and greenhouse crops, dairy products and horses and ponies. Agricultural sales totaled $28,563,000 in 1997. 

Montgomery County was the first county in Maryland and one of the first counties in the nation to respond to sprawl. It became a desirable place to live in the 1950s because of the easy commute to the nation’s capital. Montgomery’s population more than doubled between 1950 and 1960 from 164,000 to 340,000, making it the fastest growing county in the state. After witnessing the loss of productive farmland during the 1950s and 1960s in the southeastern part of the county, elected officials decided to protect the remaining farmland in the northwestern section. 

In 1969, the County Council adopted a plan called On Wedges and Corridors.  The plan recommended protecting agricultural land and open space. The wedges represented the rural areas and the corridors represented the developed area in the southeastern section.  The goal of the plan was to concentrate future growth in the corridors. In addition, the plan is important because it was the county’s first public document to recognize that farmland is necessary for the survival of the agricultural industry.

In 1973, the Montgomery County Council adopted a Rural Zone, which covered approximately one third of the county, to establish a five-acre minimum lot size. This modest downzoning was intended to slow land development, but it actually accelerated conversion. Enough people had enough money and the desire to develop at the lower density so that during the 1970s, the county lost approximately 3,000 acres of farmland a year. 
In response, the county appointed a task force to consider tools to stem farmland loss.  The task force considered strengthening its zoning, creating a purchase of development rights (PDR) program, and transfer of development rights (TDR) program. Task force members, however, concluded that PDR was too expensive.  They also were concerned about adopting restrictive zoning without compensating landowners.  As a result, the group recommended a combination of agricultural protection zoning and TDR.

In 1980, the County Council adopted a functional master plan entitled Preservation of Agriculture and Rural Open Space.  To implement the plan the county designated an 89,000-acre Agricultural Reserve and rezoned this area as the Rural Density Transfer (RDT) zone. In the reserve, residential development was decreased from one unit per five acres to one unit per 25 acres.  The downzoning was based on a county study that found that this was the minimum acreage that could support a farm family on a cash crop, direct market basis.  

The Agricultural Reserve became the designated “sending area.”  Landowners in the sending area would have the right to sell their development rights for use in designated “receiving areas.”  

A lawsuit filed by a group of property owners from the Agricultural Reserve in the early 1980s charged that they had suffered a loss in property value because receiving sites had not been designated prior to the downzoning.  A circuit court judge ruled that the downzoning was valid on its own merits and did not depend on the TDR program.

The first transfer was completed in 1983.  By 1997, the program had protected 38,251 acres of farmland.  Participation dropped off in subsequent years.  By the summer of 2000 the program only had protected an additional 2,332 acres to bring the total to 40,583 acres. 

2. Purpose

The purpose of Montgomery County’s TDR program is to preserve farmland and rural open space in the Agricultural Reserve.  

3. Administration
Two public entities play a role in administering the TDR program. The Maryland-National Capital Park and Planning Commission (M-NCPPC) is a bi-county agency that serves as the planning agency for Montgomery and Prince George’s counties. Staff develop master plans for each of the county’s 21 planning areas that identify land for inclusion Agricultural Reserve and / or additional receiving areas; review preliminary subdivision plans and site plans that propose the use of TDRs; monitor the capacity of receiving areas; and enforce the zoning in the RDT. Montgomery County’s TDR program falls under the jurisdiction of the “rural” team within M-NCPPC’s Community-based Planning Division.

The Agricultural Services Division is a unit within the county’s Office of Economic Development that administers the county’s farmland protection programs.  Division staff educate farmers in the Agricultural Reserve about this farmland protection option and help monitor the effectiveness of the program. 

4. PUBLIC EDUCATION

In the early 1980s planning staff held a series of public meetings in both sending area and receiving area communities to educate landowners about the TDR program. The planning board also published Plowing New Ground, a series of questions and answers to explain the county’s TDR program. It was revised and reprinted in 1986 and 1990. It is still available today.  M-NCPPC continues to take the lead in educating the general public about the program. Staff in the rural team of the Community-based Planning Division respond to requests from landowners and the general public. The Agricultural Services Division also works to educate landowners and the general public about the TDR program.  

5. PROGRAM PROCEDURES

Transfer Process

Farmland owners sell TDRs or options to buy TDRs to interested buyers. Since the number of TDRs needed for a receiving site project is not certain until the site plan is approved, TDRs in Montgomery County are typically secured under option contracts.  

To use TDRs, buyers file preliminary subdivision plans for the receiving site property with the Montgomery County Planning Board (i.e., M-NCPPC).  The board must act within 60 days.  Once the preliminary plans are approved, applicants file a site plan. The site plan must show the total number of dwelling units including TDRs and affordable housing units. Montgomery County requires site plan approval of receiving site projects to ensure that the transferred density does not overwhelm the receiving site or cause problems for adjacent properties.  

Upon site plan approval, the buyer submits a Record Plat of Subdivision to the M-NCPPC for final approval.  At this point, sellers typically file a deed of transfer with the county attorney’s office to convey the TDRs to the buyer and an easement on the farmland in the sending area that limits the development potential of the property the number of rights retained. (See Attachment A for deed of transfer template and Attachment B for easement template). Both the deed of transfer and the easement must be recorded prior to final planning board approval of the record plat. 

Sellers may opt to “separate” TDRs from the property earlier in the process.  However, once the rights are separated they cannot be reattached to the sending area property.  Each TDR is assigned a serial number by the county attorney’s office when the TDR easement is approved and recorded.  The serial numbers of TDRs used to increase base density must be listed on the record plat. 

Once the applicant has received final planning board approval, the record plat is recorded in the Office of Land Records with an extinguishment document that certifies that the TDRs are no longer available for transfer. At this point, the applicant is eligible for a building permit.  

The time to process an “application” or proposal for use of the TDRs is comparable to the normal subdivision review process. (See Attachment C for more information on this process.) In addition, the county has priority categories of providing sewer and water service.  If a development using TDRs passes an adequate public facilities test and receives site plan approval from the planning board, it advances to a higher priority category. 

Sending areas

Potential sending sites are located in the Rural Density Transfer (RDT) zone. The RDT or Agricultural Reserve was originally 89,000 acres.  The boundaries of the reserve followed natural features like stream valleys.  Where no natural features existed, developable land immediately outside the reserve was zoned for low-density rural residential use. The reserve has expanded as additional planning areas within the county designated additional acreage as a RDT zone.  Today, the RDT or Agricultural Reserve encompasses about 93,000 acres. 

In general, the RDT zone limits on site development to one unit per 25 acres. There are two exceptions for lots that are at least 25 acres: 

· Tenant houses and mobile homes associated with farming activities; and 

· Lots for children of individuals who owned sending sites prior to the RDT     zoning. 
However, a development right must be reserved for every permanent dwelling on the sending site, regardless of whether the units were built before or after the RDT rezoning.  
All lots less than 25 acres that were recorded before the RDT zone are exempt from the RDT regulations.  In other words, landowners are permitted to develop their land according to the prior zoning, which allowed one house per five acres.  However, in these cases, landowners must reserve a TDR for each dwelling on a lot 10 acres or larger recorded prior to the creation of the RDT zone.  After the construction of one home, further development on these pre-RDT lots must comply with the regulations of the RDT zone.

Receiving areas

Montgomery County has identified receiving areas in 15 of the county’s 21 planning areas.  At first the receiving areas were designated by each community’s master plan. However, in 1987, the Maryland Court of Appeals ruled that the designation of TDR receiving sites should appear in the zoning code.  As a result, the county adopted a comprehensive zoning ordinance in 1987 that established TDR receiving zones in those communities with TDR receiving areas in their master plans.  

 Allocation of rights 

In general, landowners in the sending area are awarded one development right for every five acres regardless of the physical limitations of the land that might have prevented development.  

How rights are applied

TDRs are used to increase residential density in established receiving areas. Zoning districts in receiving areas contain two separate density limits. A baseline limit sets the density maximum for projects in which developers choose not to use TDRs. A higher limit is permitted for projects that use TDRs.  The developer is not guaranteed the density allowed by either limit.  The actual density may be less than the maximum allowable density due to various site constraints and environmental limitations. 

Typically, county planners approve only marginal increases in lot yield.  For example, six single family detached dwellings per acre are permitted as opposed to four without TDRs. Still, there has been opposition from neighbors of potential receiving areas.  In the late 1980s, a “not in my backyard” (NIMBY) lawsuit halted implementation of the TDR program and necessitated the County Council to reauthorize the program.

Other than through TDR, the only way a developer can exceed the base density of a receiving site is by providing moderately priced dwelling units or MPDUs.  The county allows increases in residential density for projects that include a certain percentage of MPDUs.  If the project meets this criteria, the allowable density may be increased an additional 20 percent beyond the density allowed under the TDR-only option.

Montgomery County requires the density increase granted to individuals using TDRs to represent at least two-thirds of the maximum allowable increase. This rule was meant to ensure efficient use of designated receiving areas. 

TDR values

The private market sets the value of TDRs. Initially, TDRs sold for about $3,500 apiece or $700 per acre.  The market price of TDRs rose to a peak of $11,000 in 1996, but has declined to between $6,500 and $7,500 in 2000. 

The primary reason values rose in the early years was due to the fact that the county began a PDR program in 1988. The average price of TDRs doubled within three years of the inauguration of the PDR program.  Notably, Montgomery County uses a formula to determine easement values for purchase instead of relying on appraisals, which would have reflected limitations on development imposed by the current zoning. (See Attachment Q for easement formula.) The PDR program offered landowners another option for receiving compensation and set a floor for TDR prices.  However, values have declined as developers determined that it is more profitable to build houses on larger lots than to increase the density with TDRs.

TDR bank

The county created a County Development Rights Fund in 1982 to ensure that landowners in the sending area could sell TDRs or use TDRs as collateral to secure loans. The county ordinance created a Development Rights Fund Board to buy TDRs and to guarantee loans made by private lending institutions.  The fund was intended to be a last resort.  Before becoming eligible to submit an application, landowners were required to try to sell their TDRs in the open market or to secure a loan using the TDRs as collateral. The fund was never used and was eliminated by 1990.

6. Incentives for participation

Montgomery County’s program is often categorized as a “mandatory” TDR program because restrictive zoning was adopted to reduce the amount of residential development allowed in the sending area.  To realize the full equity based on the prior zoning, landowners must participate in the TDR program.

In addition, Montgomery County has been careful to make TDR the primary means of exceeding the base zoning of a receiving site.  The only alternative is for the development of affordable housing. 

As a further incentive, Montgomery County’s capital improvements program ensures that sewer, water, transportation and other public services are extended into receiving areas, rather than sending areas where they could subvert the program’s goal of farmland preservation.

For buyers, the incentive is that TDRs allow them to build more residential dwelling units.  However, more recently, developers have found that it is more lucrative to build fewer houses at lower densities, which has decreased the market for TDRs. 

7. Easement provisions

The county has developed a standard easement for TDR transactions.  The model easement is significantly different from the model agricultural preservation easement used by the county’s PDR program.  The standard TDR easement does not address agricultural structures, future subdivision, mining, or the development and implementation of a soil, water and forestry conservation plan. This is because the TDR program was developed primarily to reduce residential density in the sending area.  The easement document does not attempt to control other uses and activities. The easement specifies that a residential dwelling may not be constructed, occupied or maintained on the property unless a development right is retained with the property for each home. The easement specifically states “…nothing herein may be construed to convey to the public a right of access or use of the property….”

8. MONITORING AND STEWARDSHIP

The Maryland-National Capital Park and Planning Commission (M-NCPPC) enforces the zoning in the county’s sending area.  Staff review subdivision plans and check the TDR records prior to granting approval.  In addition, the county’s permitting entity reviews the TDR records before issuing building permits. 

Landowners who have sold TDRs are not required to develop or implement a conservation plan.

9. easEment TerminatIon

The standard easement for TDRs does not provide an administrative process for termination. This is because the development potential still exists and, in most cases, is transferred to another location.  In contrast, the model agricultural easement for the Montgomery County PDR program contains an administrative process for terminating the easement after 25 years if the grantee determines that “…conditions on or surrounding the Property have changed so much that it is no longer suitable for the Property to be used for agricultural production….” 

10. Current Issues

A significant issue confronting the Montgomery County TDR program is the fundamental change in market forces.  In general, individuals desire and now are willing to pay for larger lots in both the sending area and the receiving areas.  

In the sending area, this trend is evident in the escalating value of the “fifth TDR” While most landowners in the sending area are compelled to transfer four out of five TDRs, the fifth TDR can be reserved for on-site development in the sending area. Individuals are buying these TDRs to build country estates. Once a high-end home is built on the sending area property, it becomes unaffordable for commercial farmers. Also, because there are no siting requirements the “fifth TDR” is fragmenting the land base.  In some cases, landowners are opting to build houses in the middle of 25-acre tracts.

The county has considered a number of approaches for dealing with the “fifth TDR.” One option is to require mandatory clustering in the sending area, however county officials believe that landowners will be unlikely to support additional restrictions.  Plus, clustering may not be a workable solution given septic requirements and the physical constraints of many of the sending area properties.  Another idea is to use a county-funded land protection program to buy out the fifth TDR on key properties.  

Private groups also have offered solutions.  A new land trust was established in the county to encourage landowners to donate the fifth TDRs.  

Likewise, in the receiving areas it has become more lucrative for developers to build houses on relatively larger lots (i.e., to build at the base densities).  According to Jeremy Criss, Agricultural Services Division Manager with the county’s Office of Economic Development, TDR prices have dropped over the past five years and the TDR program has stalled.  

Identifying additional, viable receiving areas continues to be an obstacle for the TDR program.  A wave of environmental regulations adopted after receiving areas were identified reduced the allowable density.  In some cases, the reduction in density due to environmental requirements fell below the required minimum density increase for developers using TDRs.  The planning board has the option to wave the TDR minimum, but the conflict frustrates developers nonetheless. At the same time, civic associations and county residents have objected to new receiving areas in their communities.  Finally, identifying receiving areas requires Maryland-National Capital Park and Planning Commission to undertake a lengthy master planning process plus a zoning map amendment.  The entire process can take up to five years. 

In February, a county TDR task force and advisory group held their first meeting.  The group is working with a team of graduate students from the University of Maryland to update the county’s status report on the availability of TDRs and viable receiving sites.  Once this data is collected the group will recommend ways to reinvigorate the program such as developing a faster process to identify new receiving areas and proposing other uses for TDRs (e.g., additional parking spaces or commercial square footage).

11. Resources

American Farmland Trust, Saving American Farmland: What Works, 1997.

American Farmland Trust, Fact Sheet: Transfer of Development Rights, January 2000. 

Interview with Ed Thompson, former chairman of Montgomery County Agricultural Preservation Board, March 2001.

Interview with Judy Daniel, team leader of Area Seven Rural, Community Based Planning Division, at the Maryland-National Capital Park and Planning Commission, April 2001.

Jeremy Criss, Agricultural Services Division Manager, Montgomery County Office of Economic Development.

Montgomery County Planning Board, Plowing New Ground, 1986.

Montgomery County Farmland Preservation Programs: Summary of Montgomery County Code Executive Regulations, Administrative Process and Recording Documents, Montgomery County Department of Economic Development, 2000.

Preservation of Agriculture and Rural Open Space, Montgomery County, 1980.

Pruetz, Rick, Saved by Development: Preserving Environmental Areas, Farmland and Historic Landmarks with Transfer of Development Rights, Arje Press, Burbank, Calif., 1997. 

Thurston County, Washington TDR Program

1. Background

Thurston County, Wash. hugs the southern edge of Puget Sound and is bisected by Interstate 5, the region’s major north-south highway. Its largest city is the state capitol, Olympia. Easy access to the ocean and mountains and the availability of affordable land within commuting distance to Seattle have created a strong market for homes in Thurston County. It is one of the fastest-growing counties in the state and it is one of the most important agricultural counties in the nation. Major crops and commodities produced in the county include hay and beef. Vegetable and fruit cultivation is increasing, as is the number of nursery operations. Thurston County is part of a region identified by American Farmland Trust as the nation’s fifth most threatened agricultural area. 

Thurston County’s 1976 Comprehensive Plan recognized the loss of farmland as an issue and recommended creating a PDR program and a TDR program. The county’s first farmland protection technique, though, was urban growth boundaries (UGBs). UGBs were created around the county’s three largest cities in the early 1980s. Within the next 10 years, UGBs were created around the remaining four cities. This was a requirement of the state’s Growth Management Act (GMA), which was adopted in 1990.

In 1989, the county began using agricultural zoning to protect some of its most important agricultural land. The county changed the zoning in the Nisqually Valley to one dwelling unit per five acres, instead of one or two dwelling units per acre. Within a few years, all of the county’s rural and agricultural land was zoned one dwelling unit per five acres. This was done to meet the requirements of the GMA. In the Nisqually Valley, one of the most important farming areas in the county, the zoning is now one unit per 40 acres. The landowners in the Valley accepted the zoning because they knew they would be eligible for compensation through the PDR program (discussed below). The zoning in the TDR program sending areas is one dwelling unit per 20 acres. 

In 1991, the county began to investigate the feasibility of creating a PDR program. The county estimated that it would cost $11 million to protect 13,000 acres of agricultural land with easements. This exceeded the amount that the county thought the public would support so, ultimately, the county decided to limit the use of PDR to the agricultural zone in the Nisqually Valley. The county estimated that the cost to protect all of the developable land in the Valley—approximately 1,000 acres—would be $2.5 million. The PDR program was up and running in 1996 and landowners were only given one chance to apply to the program. By 1997, the county had spent $2.3 million to protect 940 acres. The main source of funding for the program was the Conservation Futures Levy, which is an optional local tax of up to $.065 per $1,000 of assessed value. As planned, the PDR program no longer exists. 

Believing that they did not have sufficient resources to extend the PDR program beyond the Nisqually Valley, the county began to create a TDR program in 1993. The county’s strategy was to use public funds to protect its most valuable and vulnerable farmland through the PDR program and rely on the market to protect other important agricultural land. 

The first step to creating the TDR program was getting buy-in from all of the local jurisdictions in the county. To do this, county staff prepared a background paper on TDR and hired a consulting firm to conduct a TDR feasibility study. The study concluded that the county had the necessary conditions for successful implementation of TDR. It determined that there was land within the UGBs sufficient to absorb all of the development rights from the agricultural areas. The authors of the study believed the estimated value of development rights was high enough to sustain transfers that would satisfy both buyers and sellers. 

However, the study warned that implementing TDR would take time, resources and a sustained commitment to “incorporate the self-interest of program participants in the design and structure of a program.” Also, when the idea of TDR was first proposed, many farmers were suspicious of it. Among other things, they were skeptical about TDR helping them recover the equity in their land that was decreased as a result of downzoning. Within a short time, county staff was concerned that it might not be the right time for TDR. The county’s senior planner proposed putting the program on hold but, surprisingly, farmers on the county’s Agricultural Advisory Committee stepped in to defend TDR and offered to promote the program to farmers, bankers, builders and others. 

The TDR program was created in 1995 but was not actively promoted until 2000. Since last year, 15 landowners have signed up to sell their development rights and a half dozen developers have inquired about purchasing the development rights. Negotiations for one land deal were started but they fell through when the buyer and seller could not agree on a price. No land has been protected by the TDR program. Advocates of the program had not expected the market for development rights to emerge for five to 10 years. 

2. PURPOSE

The purpose of the TDR program is to permanently protect land that is zoned “long-term agricultural,” a land use designation required by the GMA, for agricultural use. Approximately 11,000 acres of agricultural land (15 percent of the county’s agricultural land) fall into this category.

3. ADMINISTRATION

Several government agencies play a role in administering the TDR program. Thurston County’s planning department, called Thurston County Development Services, is responsible for maintaining the list of interested sellers, as well as drafting, finalizing, monitoring and enforcing the easements. This work is overseen by Assistant Planner Jennifer Hayes and it is one of her numerous responsibilities with the county. The three largest cities (Lacey, Tumwater and Olympia) also play a role because the receiving areas are located in these cities. Each city has developed its own guidelines and application for potential buyers. In each city, a portion of the city planner’s staff time is devoted to the TDR program. 

4. PUBLIC EDUCATION

When the TDR program was created in 1995, a lot of work was done to promote the program. The Thurston Regional Planning Council (which serves the county and its three incorporated cities) led this effort. Using grant funds, the council created a TDR information kit that was sent to all of the landowners in the sending area. The kit included sample application forms for development rights and explained the process of selling them. It addressed farmers’ concerns about how selling development rights would affect the uses and value of their property and provided a list of resources. 

The program was not actively promoted again for five years. In 2000, the council hosted a series of public meetings to explain and promote the program. It also updated the information kit, which is handed out upon request. (Information kit is included in appendix.) 

5. PROGRAM PROCEUDRES

The sending area was created by ordinance in 1995. It consists of any land zoned as “long-term agricultural,” a zoning classification required by the state’s GMA. All of this land is within the unincorporated area of the county. This land is zoned for one dwelling unit per 20 acres. Landowners in the sending area are entitled to one development right for every five acres of land they own, regardless of whether the land is suitable for development. They are required to reserve one development right for each house they want to build. Development rights are traded on the open market. The county maintains a list of interested sellers. Exactly how much the development rights will be sold for is unknown. A possible indicator is the PDR program, where easements were acquired for an average of $2,800 per acre, but the best indicator will be the market. Development rights that are purchased through the program can be banked, dissolved, or—as described below—used to increase or decrease density. 

The receiving areas are located throughout the county. Four ordinances, adopted in 1995, spell out the requirements for each receiving area. There is one ordinance for the county and one for each of the three largest cities. The requirements are as follows:

· Thurston County: In the residential area zoned for three to six dwelling units per acre, development above five dwelling units per acre is only permitted if a development right is acquired. One development right must be acquired for each acre of development. In the residential area zoned for four to 16 dwelling units per acre, development above 15 dwelling units per acre is permitted if a development right is acquired. One development right must be acquired for each acre of development.

· Lacey: In several mixed use, residential and business zones, densities above the stated maximum are allowed if a development right is acquired for each acre of development.

· Tumwater: In the residential area zoned for four to seven dwelling units per acre, the residential area zoned for six to nine dwelling units per acre, and the residential area zoned for nine to 15 dwelling units per acre, a development right must be acquired to develop at the last unit of density in each of these zones. One development right must be acquired for each acre of development. For example, if a developer wants to build nine units in an area zoned for six to nine units, they must acquire one development right. Also, in the area zoned for 14 to 29 dwelling units per acre, development rights must be acquired to develop at greater than 25 dwelling units per acre. Development rights must be acquired for each acre of development equaling the number of dwellings above 25.

· Olympia: Developers can purchase development rights to either increase or decrease the density in the residential area zoned for four to eight dwelling units per acre. To build four to 4.99 dwelling units per acre or anything above seven dwelling units per acre, a development right must be acquired for each acre of development. 

Detailed information about the approval process (e.g., required paperwork) is provided in Attachment D.

6. INCENTIVES FOR PARTICIPATION

Since the county’s TDR program is mandatory, there is a significant incentive for landowners to sell their development rights. The program gives farmland owners a way to  retain their equity, which was reduced when their land was downzoned.  

For buyers, the incentives are the same as in all TDR programs. Additional development rights allow them to build more dwelling units. If they are able to sell the dwelling units, the incentive is appealing. In Olympia, the opportunity to build at a lower density is an additional incentive. The option of decreasing density exists so that the city can address the demand for low-density development. 

7. EASEMENT PROVISIONS

All easements acquired through the TDR program are permanent and are recorded with the county. The county created an easement template (Attachment E) that is used for all easements. The easements are reviewed by the county’s planning department and legal office before being finalized. 

The easement permits current and future residential development and residential subdivisions. Development rights for the development/subdivisions must be reserved prior to the signing of the easement and the development must be in accordance with the underlying zoning. Farm worker housing is permitted at a density of one dwelling per 20 acres. Agricultural subdivisions and agricultural structures are permitted. 
8. MONITORING/STEWARDSHIP

The county is responsible for monitoring and stewardship of the easement-protected land. The process for doing this has not been established and, according to the county, probably will not be until the first easement is acquired.  The easement, however, does state that the county has the right to come onto the easement-protected land to monitor and enforce the terms of the easement.

9. EASEMENT TERMINATION

The county has not established a process for terminating easements. 
10. CURRENT ISSUES

As with most TDR programs, participation in the program is low because landowners either don’t know about the program, don’t understand the program, or don’t think that the program will work. These concerns are decreasing as more landowners learn about the program. Still, some landowners are skeptical of the program and think that they will never re-coup the equity they lost when their land was downzoned. 

Developers who are not supportive of the program say that the program will not work unless regulations for high-density development are amended. Specifically, they want regulations that limit the land available for development (e.g., parking requirements and setbacks) to be weakened so that it is possible for them to achieve the high density development that is being requested. 

11. RESOURCES

American Farmland Trust, Saving American Farmland: What Works, 1997.

American Farmland Trust, “Fact Sheet: Transfer of Development Rights,” January 2000.

Interview with Jennifer Hayes, Thurston County TDR program administrator, March 2001.

New Jersey Pinelands TDR Program

1. Background

Located in southeast New Jersey, the Pinelands region possesses unique and important natural and cultural resources. These include a vast aquifer, an important agricultural industry, outstanding habitat and other natural resources including two state forests, numerous historic sites, and close-knit rural communities. In the early and mid 1970’s, rapid growth and poorly planned developments mobilized residents and other observers to protect the region. 

In the early 1970s, a group of Pinelands residents and farmers formed the Pinelands Environmental Council to discuss how best to protect their region. They quickly realized that because of the broad geographic area, many resources and multiple local jurisdictions, regulation to protect the Pinelands would not be adequate if pursued through existing channels. To provide the comprehensive response necessary, these and other advocates proposed a new regional authority with powers to plan, direct, and regulate development and land use. While the proposal received substantial support at various levels, local municipal and county governments and many citizens responded angrily, perceiving it as a threat to their jurisdictions and private property rights.

Despite this opposition, support for a regional regulatory and planning agency was consolidated at the state and federal levels, due in part to the publication of John McPhee’s The Pine Barrens in 1978. Later the same year, Congress created the Pinelands National Reserve to protect the resources and character of the region. Congress directed the State of New Jersey to create a regional planning authority to direct and oversee the protection effort in order to qualify for federal assistance for land acquisition in the Reserve.

Early in 1979, NJ Governor Byrne issued an executive order creating the NJ Pinelands Commission and directing it to evaluate the Pinelands’ natural and cultural resources. The order also instructed them to draft a Comprehensive Management Plan (CMP) to balance their protection with appropriate new development. The order also instituted temporary restrictions on development during the planning process. Later that year, the NJ Legislature passed the Pinelands Protection Act, affirming the temporary restrictions and authorizing creation of “Preservation” and “Protection” areas within the Pinelands. Moreover, the Act required the seven counties and 59 municipalities of the region to bring their master plans into conformity with the CMP being developed by the Commission.

With the authority of federal and state mandates behind it, the newly appointed Pinelands Commission swiftly moved forward, largely insulated from public debate. New development was severely restricted in the Preservation Area as the legislative mandate was clear and most people agreed that significant new developments would be detrimental. In addition, the Preservation Area consisted of the least-developed, least-populated and generally least-intensively-used areas in the Pinelands. 

However, the larger and more populated Protection Area required different treatment. To help balance the environmental, social, agricultural and economic interests and land uses, the Protection Area was divided into eight additional land use categories:

· Agricultural Production Areas;

· Special Agricultural Production Areas;

· Forest Areas;

· Regional Growth Areas;

· Rural Development Areas;

· Pinelands Towns;

· Pinelands Villages; and

· Military and Federal Installation Areas.

Within each of these areas, certain land uses—such as agriculture—were identified as preferred activities and were permitted to continue or were encouraged. Other activities were strictly regulated, and some were prohibited outright. The Pinelands Commission determined the particular mix of uses and densities allowed in each land use category in order to shift future development and environmentally-harmful activities away from the most sensitive areas and towards growth areas where development could be accommodated with the least disruption to protected resources. (See “Sending Areas,” below.)

To equitably distribute the costs of these land use restrictions, the CMP identified Regional Growth Areas that could accommodate increased density and created the Pinelands Development Credit Program (the PDC program). The PDC program allows development rights to be transferred from protected areas to growth areas, while returning some of the financial benefits of development to the sending area.

 The CMP and the PDC program were designed to guide future development and land use decisions for the region as a whole, with implementation by local governments. Once approved by the Commission as being in compliance with the CMP, individual jurisdictions regain primary responsibility for enacting ordinances and reviewing development proposals. Nonetheless, the Commission retains sole authority for allocating Pinelands Development Credits (PDCs), and final authority over all zoning and development review decisions. (See Attachment F for a summary of the program.) 

The first PDC allocations were made in 1981, the first PDCs were severed from a sending parcel in 1982, and the first parcel of farmland was protected in 1983. A TDR Bank was originally approved by the Legislature, but vetoed by the Governor, prior to receiving eventual approval in 1985. By June 2000, the program had protected nearly 20,000 acres on approximately 160 properties. Of these, 5,722 acres had been protected in Agricultural Protection Areas and 1,479 acres in Special Agricultural Protection Areas. In total, the PDC program is second only to the TDR program in Montgomery County, Maryland as measured by total acres protected. In number of agricultural acres protected, the Pinelands rank third, trailing Montgomery and Calvert counties in Maryland. Public response to the PDC program has been mixed, however, and critics claim that the PDC program has not been able to provide fair compensation to landowners for the impact of downzoning and environmental restrictions on property values.

NOTE: The Pinelands Area, as defined by state legislation, includes portions of 7 counties (Ocean, Cape May, Cumberland, Burlington, Gloucester, Atlantic and Campden) and 53 municipalities. The federal legislation establishing the Pinelands National Reserve included an additional 3 municipalities (56 total, same counties), but these are not included in the state Comprehensive Management Plan or the TDR program. Receiving areas are located in 22 of the 53 municipalities. "The Pinelands Development Credit Program: Transferring Development Rights in New Jersey's Pinelands" contains maps that give an idea of the geographic location of sending and receiving areas (see pp. 7 & 13).

2. Purpose

The primary focus of the Pinelands legislation and the CMP was to protect the region’s resources through development controls and environmental regulation. In this context, the PDC program was developed as a means to equitably distribute the financial impact of the necessary regulations. Ultimately, the program was intended to provide a voluntary, compensatory mechanism by which landowners in the protected areas of the Pinelands could share in the benefits of development planned for growth areas. In addition to distributing the costs and benefits of the protecting the Pinelands, the PDC program was also intended to fulfill a secondary—but important—role in generating and maintaining public support for the development restrictions. 

3. Administration

The Pinelands Development Credit program is administered by the Pinelands Commission in cooperation with local municipalities and with the assistance of the Pinelands Development Credit Bank (the PDC Bank, see below). The Commission has authority for allocating PDCs to eligible properties, ensuring that local jurisdictions provide opportunities for use of PDCs, and that projects involving PDCs conform to CMP guidelines and Commission policies. Within the Pinelands Commission, 2-3 full-time-equivalent positions are involved in allocating PDCs through letters of interpretation. Reviewing development projects that use PDCs is handled through the same process as other development projects. The primary burden for such project review falls on local officials, and the Commission oversees all development approvals to ensure conformity with the CMP. Inclusion of PDCs in a development project does not require any significant level of additional review. 

While overall jurisdiction for the PDC program is retained by the Pinelands Commission and directed through the CMP, the PDC Bank provides day-to-day administration of all actual development right transfers. The PDC Bank is an independent state agency, separate and apart from the Pinelands Commission. Its responsibilities include:

· Issuing PDC certificates which sever the development rights from properties and enable transfer;

· Tracking the sale and purchase of PDCs to ensure that accurate records of all transactions are maintained;

· Promoting the PDC program and notifying landowners and developers of opportunities to sell, buy or use PDCs;

· Buying and selling (banking) PDCs in certain cases to ensure a market for PDC certificates and manage the supply;

The PDC Bank has a three-person staff to monitor the severance of PDCs from sending properties, as well as the transfer and use of the credits.

4. Public Education / promotion

The Pinelands Commission and the Pinelands Development Credit Bank jointly publicize and promote the PDC program. Initially, the publicity surrounding passage of Pinelands legislation at the state and federal levels and the development of the CMP created a general public awareness that the PDC program existed. Early in the program’s history, the Commission conducted more extensive outreach efforts to translate this general awareness into practical knowledge and participation. The greatest difficulty has been to explain the technical details of the program in an accessible way. To provide more comprehensive sources of practical information and technical details about the program, the Commission and PDC Bank each released lengthy handbooks in 1988 and the PDC Bank revised and re-released their handbook in 1996. (See Attachment G for excerpts from the handbook.)  In addition, the PDC Bank periodically mails letters to owners of sending area property, reminding them of the advantages provided by the program. To support a strong market for the credits and enhance PDC values, the Bank employs a full time staff person to provide outreach and training to the real estate and development communities in the use of PDCs.

5. Program procedures

The PDC program uses a streamlined process for severing PDCs from sending area properties and transferring development rights to growth areas. The Pinelands Commission prepares letters of interpretation for landowners, allocating PDCs to sending area properties according to a statutory formula. In order to sell or transfer their allocated PDCs, landowners must formally sever them from the property. To do so, they apply to the PDC Bank for a marketable PDC certificate. This allows the Bank to track all PDCs from creation (severance) through final redemption and use. After the PDCs are severed from the property, they may be sold to developers, real estate brokers or any other party. The PDC Bank is also authorized to serve as a buyer of last resort for PDCs, thereby providing a floor price to support PDC values, but most transactions take place on the private market and prices fluctuate with development activity. Redeeming PDCs for use in a development project is a straightforward process involving only one more step than any other comparable development. Developers need not own or acquire PDCs prior to final approval of a project, and use of PDCs may be staged in larger projects, allowing additional rights to be purchased on an as-needed basis.

Transfer Process

The transfer process begins when a landowner applies to the Pinelands Commission for a letter of interpretation of development rights allocated to the property. The application is a simple form that identifies the property. After review, the Commission issues a letter of interpretation establishing the number of transferable development rights to which the property is established under the Pinelands statute. (See “Allocation of Rights,” below.) 

In order to transfer or use the allocated PDCs, landowners must sever the development rights from the sending parcel. The Pinelands Development Credit Bank (which began operation in 1988) monitors and facilitates this process. The Bank also works to regulate the PDC market, purchasing and selling PDCs in limited circumstances to support the objectives of the CMP. To sever allocated PDCs from a sending parcel, a landowner must apply to the PDC Bank for a PDC Certificate, which allow the PDCs to be bought, sold or otherwise transferred.

In reviewing PDC Certificate applications, the PDC Bank requires a copy of the recorded or proposed deed restriction, a 60-year title report, a 20-year report on any liens and judgments, and release of the deed restriction by any mortgage holders. These documents must accompany the application along with a check to cover recording fees and miscellaneous costs for postage and copying. The landowner may use one of the three deed restrictions provided for the three sending areas by the PDC Bank, or may draft other restrictions that include the same statutory use restrictions and are enforceable by the Pinelands Commission. The PDC Bank recommends that landowners apply for the certificate before recording the deed restriction. Upon receipt of the completed application, if all documents are in order, the PDC Bank will record the deed restriction and issue the certificate. 

Once the deed restriction has been recorded and the PDC certificate has been issued, the PDC is fully transferable and may be sold, used as collateral, or redeemed for increased density in a receiving area. The certificate identifies the restricted sending parcels, provides proof of ownership of the PDCs and facilitates their disposition. The rear panel of the certificate includes areas to record sales or transfers of the PDC, use of the PDC as security, or redemption of the PDCs in a development application. The certificate must be returned to the PDC Bank for recording of any of these acts, and a new certificate will be issued reflecting the changed status of the PDCs. 
Sending areas

When the CMP was released in 1981, it imposed development restrictions in the Preservation and Protection Areas. The entire Preservation Area was designated as a sending area, as were the Agricultural and Special Agricultural Production Areas within the larger Protection Area. Throughout the three sending areas, 5,625 PDCs are available, accounting for 22,500 transferable development rights.

In the Preservation Areas, new development was almost completely prohibited on nearly 300,000 acres (including the area of two state forests), and existing uses were subjected to increased environmental regulation. An exception to these restrictions allowed members of long-time Pinelands families and persons who earned their living from Pinelands resources to build houses for their own use on land they owned before the interim development controls were enacted.

In the Protection area, more than 60,000 acres of land were comprehensively downzoned in the Agricultural Production and Special Agricultural Production Areas. Farm owners and employees were allowed one home for every 10 acres while new, non-farm-related housing was limited to one home per 40 acres. The Forest Area was also downzoned, but was not designated as a sending area. 

In addition to downzoning the receiving areas, the CMP imposed new environmental restrictions affecting land use. While these restrictions do not directly affect the transfer of development rights, among Pinelands farmers they have created general opposition to the CMP, including the PDC program.

Receiving areas

The CMP requires municipalities with designated Regional Growth Areas to identify and zone “receiving areas” where Pinelands Development Credits (PDCs) can be used to increase density or receive variances. There are 23 jurisdictions with Regional Growth Areas. These Growth Areas are generally zoned for 3 to 8 units per acre, but may receive densities as high or higher than 12 units per acre through use of TDR. Throughout the Pinelands, Regional Growth Areas are zoned for as many as 46,200 additional units using PDCs, more than double the number of PDCs available in all sending areas. This surplus of potential receiving areas was designed to ensure a market for PDCs. 

With use of PDCs in designated receiving areas, bonus densities are available by right and do not require any additional approvals in the development review process (see “How rights are applied,” below). In addition to these density increases, certain variances require use of PDCs, such as establishing a commercial use in a residential zone or vice versa, and increasing density beyond the level allowed by right for PDC projects in the receiving zones.  

Allocation of rights 

PDCs are allocated to sending area properties according to a statutory formula. A landowner must apply to the Pinelands Commission for a letter of interpretation, using a simple form that identifies the property. The allocation process involves a comprehensive and in-depth review, including GIS mapping of the parcel, field visits, and a wetlands evaluation. If the landowner desires, he or she may reserve a right to build on the sending parcel, reducing the number of transferable rights. After review, the Commission determines the allocation and issues a letter of interpretation as documentation. Thus, PDC allocations are made directly by the Pinelands Commission, but the rights are severed and transfer is facilitated through the PDC Bank.

Each PDC is equal to four transferable development rights, and therefore represents four homes or residential building lots. Generally, most land in the Preservation Area district receives one right (.25 PDC) for each 9.8 acres, and land in either of the two agricultural areas receives one right for each 4.9 acres. Wetlands receive one right per 49 acres, except for land in active agricultural use (as cranberry bogs) at the time of allocation and in 1979 (when the state Pinelands legislation was enacted), in which case they are treated the same as other agricultural land. Existing development reduces the PDC allocation on a property and other specific provisions may adjust these basic allocations.

How rights are applied

Developers may use PDCs to increase the density of residential homes or to acquire zoning variances in regional growth areas (for example, to build a commercial building in an otherwise residential zone). In special cases, PDCs may be used to build on under-sized, non-conforming lots, or to build on lots with moderate environmental problems if PDCs are used to mitigate the environmental impacts. These special cases require a written Waiver of Strict Compliance from the Pinelands Commission.

The process for redeeming PDCs is relatively straightforward, involving only one added step in the development process. The developer need not own or redeem any PDCs in order to begin a project. Moreover, use of PDCs may be staged, allowing PDCs to be purchased and redeemed separately for each phase of a project. 

At the beginning of the process, the number and use of any proposed PDCs are indicated in the development applications. The development approval process proceeds normally until conditional final approval is received. At that point, the developer must acquire the necessary number of PDCs, have them signed by the local government official, and return the certificates to the PDC Bank for redemption within 10 days. This is the only additional step in redeeming and using PDCs. However, because the Pinelands Commission must review and approve all municipal development approvals, the PDC Bank won’t formally redeem the PDCs until the Commission gives the project final approval. Once formally redeemed, a PDC is extinguished and may not be used again. 

TDR values

As of August 2000, the value of a PDC averaged $17,341, equivalent to $4,335 per development right. This equates to $442 per acre in the Preservation Area district and $884 per acre in either of the two agricultural areas. In 1980, the Pinelands Commission’s Economic Analysis of the Pinelands Comprehensive Management Plan estimated that PDC values would range from $24,000 to $30,000. In practice, PDC values have rarely approached the level of this early estimate. In 1985, when the Pinelands Development Credit Bank was established, the Bank determined that the market value of a PDC was $12,500. Prices rose through the late 1980’s, and in a 1990 PDC Bank auction, a bid of $5,650 was received for one-quarter PDC, putting the value of a PDC at $22,600. 

In the mid-1990s, PDC values dropped considerably. Using 21 months of sales data from 1994 and 1995, a 1996 analysis by the PDC Bank found that the current value of one PDC was $15,800. In 1999, a ¼ PDC was sold for $5,000, equivalent to $20,000 per PDC. The 1999 regulations creating the PDC Purchase program (see “Current Issues”) stipulate that the program will purchase PDCs using a formula based on the 1985 PDC value of $12,500 adjusted for inflation using the Consumer Price Index for All Urban Consumers, Philadelphia-Wilmington-Atlantic City Area, Owners Equivalent Rent of Primary Residence (CPI). In 1999, the Commission estimated that this formula would return PDC values of $22,251 in 2000. While this is considerably higher than the 12-month average value of $17,341 reported in August 2000, the Commission estimates that retirement of PDCs purchased under the new program will diminish the available supply of PDCs and help raise PDC prices in the private market. 

TDR Bank

The first PDC bank in the Pinelands was the Burlington County Pinelands Development Credit Exchange, established in 1981. Authority for a region-wide PDC bank was initially included in Pinelands legislation, but was vetoed by the Governor. In 1985, the state created the Pinelands Development Credit Bank as an independent state agency to facilitate and monitor the transfer and use of PDCs.

Both banks were authorized to act as a “buyer of last resort” for landowners unable to find a private-market purchaser for their PDCs. The PDC Bank may not purchase PDCs at greater than 80% of market value, and both Banks operate with statutory “floor prices” of $10,000 per PDC. In practice, these floor prices have largely set the prices in private market PDC transactions. More importantly, the Burlington County PDC Exchange and later the PDC Bank served as the primary initial purchasers of PDCs throughout the 1980s. Private initial purchases did not significantly exceed public purchases until 1990. Despite this trend, the Banks completed significant numbers of PDC sales to developers in the late 1980s, and the Burlington County PDC Exchange had sold all its PDCs by the mid 1990s. Private parties made most of the initial purchases throughout the 1990s. (See Attachment H for more information on the TDR Bank.)  

6. Incentives for participation

The Pinelands Development Credit program is often categorized as a “mandatory” TDR program meaning that land use regulations were adopted at the time the program was created to reduce the amount of development that can occur in the sending area.  In this case, the sending areas were comprehensively downzoned, and landowners must participate in the TDR program to realize the full development value of their land under the prior zoning. At allocations of one right (0.25 PDCs) for every 4.9 acres, land in the two Agricultural Areas is eligible for roughly eight transferable development rights in place of each permitted non-farm house-lot. This provides a substantial incentive to transfer density.

Regional Growth Areas comprise 80,800 acres, approximately half of which is considered developable. At base densities ranging from 1 to 3.5 housing units per acre, the CMP allows for 80,800 units in the Regional Growth Areas without use of PDCs. However, local municipalities are required to allow use of PDCs, and individual zones range from .5 units per acre to 12 or more units per acre. This added density in the Regional Growth Areas could theoretically total 46,000 units. Because there are only 22,500 development rights available in sending areas, this creates an incentive for developers to use PDCs.

7. Easement provisions

In the standard easements recommended by the PDC Bank, the grantee is the NJ Department of Environmental Protection. Other easements and other grantees (such as nonprofit land trusts) may be used, but these represent only a very small fraction of all PDC program activity. Regardless of grantee, all easements must name the Pinelands Commission as a specific beneficiary with full enforcement rights. The grantee, the Pinelands Commission, and their agents are granted rights of access for the purposes of easement monitoring during weekday daylight hours with 24 hours of advance notice. No public right of access is included, and grantors retain all rights of access and use of the land. 

The PDC program uses three different sets of standard use restrictions for easements in the different eligible sending areas. For Preservation Area easements, uses are restricted to:

· Berry Agriculture;

· Horticulture of native Pinelands plants;

· Forestry;

· Beekeeping;

· Fish and wildlife management;

· Low intensity recreational uses in which the use of motorized vehicles is not permitted except for necessary transportation, access to water bodies is limited to no more than 15 feet of frontage per 1,000 feet of frontage on the water body, clearing of vegetation does not exceed five percent of the parcel, and no more than one percent of the parcel will be covered with impermeable surfaces; and

· Agricultural employee housing as an accessory use.

Use restrictions for Special Agricultural Production areas allow the same uses as in Preservation Area restrictions, with the exception of recreational uses, which are prohibited.

Easement provisions for Agricultural Production Areas include:

· Agriculture;

· Farm related housing in accord with N.J.A.C. 7:50-24(a)2;

· Forestry;

· Low intensity recreational uses in which the use of motorized vehicles is not permitted except for necessary transportation, access to water bodies is limited to no more than 15 feet of frontage per 1,000 feet of frontage on the water body, clearing of vegetation does not exceed five percent of the parcel, and no more than one percent of the parcel will be covered with impermeable surfaces;

· Agricultural sales establishments, excluding supermarkets and restaurants and convenience stores, where the principle goods or products available for sale were produced in the Pinelands and the sales area does not exceed 5,000 square feet;

· Agricultural products processing facilities;

· Airports and heliports accessory to agricultural uses and which are used exclusively for the storage, fueling, loading, and operation of aircraft as part of an ongoing agricultural operation;

· Fish and wildlife management; and 

· Agricultural employee housing as an accessory use.

All other easement provisions are identical for the three sending areas. (See Attachment I for copies of the model easements.)
8. Monitoring and stewardship

There is no active monitoring program for most PDC easements. The PDC Bank, the Pinelands Commission, NJ DEP and other stakeholders have repeatedly discussed whether one is needed, but no program has ever been implemented. First, the environmental and development restrictions are so strict and the development review process is so comprehensive in the Pinelands that any violation would probably be caught by the municipality as a zoning or environmental violation. Second, there have not been any major violations up to this point.

PDC deed restrictions held by private land trusts receive regular monitoring and stewardship according to the practices of each organization. Should a need for increased monitoring appear, the Pinelands Commission is named as a specific beneficiary of all deed restrictions imposed through the program, and has enforcement rights, including a right of access for monitoring purposes.

9. TerminatIon

Deed restrictions used in the PDC program are permanent; no termination provisions are included.

10. Current Issues

Program administrators and knowledgeable observers agree that the complexity of the program and the low prices received by landowners for PDCs have been the major impediments to program implementation. Given the efforts that have been made to streamline approvals for use of PDCs in development projects, it is particularly noteworthy that the public still finds the concept confusing.

There are many reasons for the low prices received for PDCs, but few solutions. The agricultural community in particular has objected to the low prices. This issue has been complicated by the relationship between the PDC program and the state’s farmland preservation program administered by the State Agriculture Development Committee (SADC).

Because SADC purchases development easements at prices based on appraisals, SADC values for Pinelands farmland are reduced due to the restrictive land use regulations in that region. Consequently, Pinelands farmers have been hesitant to sell development rights through either program when farmers elsewhere in the state may sell similar easements on similar properties for substantially larger sums. 

Passage of the Garden State Preservation Trust Act in 1999 authorized SADC to develop alternate methods for valuing agricultural conservation easements in the Pinelands. Under the new law, which Pineland farmers had requested, easements in the Pinelands may be valued by appraisals, regional averages based on appraisals, or a formula supported by appraisal data from within the Pinelands or contiguous areas. The formula may also consider other relevant factors such as soil quality and development pressure. Officials with both programs hope this will generate more attractive easement values for Pinelands farmers through the SADC program. As SADC easement purchases in the Pinelands will reduce the supply of PDCs, this should increase the prices received for PDCs sold by other landowners.

In a similar effort to increase the rate of protection on all eligible land types, as well as to decrease the additional density required of receiving areas, the Commission authorized a Pinelands Development Credit Purchase program on December 10, 1999. (See Attachment J for more information on the program.) Under the authority for this program, purchased PDCs must be retired and may not be resold. This offers landowners a means of recouping the value of their PDCs without necessitating development in growth areas. Following approval by the Governor and the U.S. Secretary of the Interior, the program became effective February 2000. 

With an initial appropriation of $3 million, the program was expected to be able to purchase approximately 134 PDCs in fiscal year 2000, more than doubling the rate at which PDCs have been redeemed in the past. However, the PDC Purchase program is authorized only to acquire PDCs from landowners at a fixed price, set at $5,500 per development right. This price was significantly above market values when the program was proposed, but in the delay before the program began operating, a strong private market for PDCs raised their value above the program’s price. The program has only purchased and retired PDCs from roughly 3,000 acres to date, mostly in a single project under special circumstances. The Commission is currently planning to raise the fixed purchase price to stimulate program activity. 

Similarly, because the PDC Bank is also authorized to purchase PDCs only at a fixed price, in recent years the value of PDCs on the private market has far exceeded the PDC Bank price. As a result, the Bank has not purchased any PDCs since October 1996. On December 4, 2000, the PDC Bank proposed a rule increasing its statutory purchase price to $24,000 per PDC or $6,000 per ¼ credit, 80 percent of the Bank's calculated current market price of $7,500 per ¼ credit. It is calculated that this change will further stimulate an upward trend in PDC values and accelerate the rate of land protection.
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Pennsylvania PDR Program

1. BACKGROUND

Pennsylvania’s PDR program is the most successful PDR program in the nation. This ranking is based on the amount of farmland—186,000 acres—that is permanently protected. Considering that the program was not started until almost 10 years after the first state-level PDR programs were started, the amount of land protected is particularly impressive.

The creation of the program—and its ongoing success—is due in large part to the high level of political support for PDR funding. During its first few years, the program was funded by a $100 million bond. Now the program is partially funded by cigarette tax revenue, which generates approximately $20 million per year for PDR. The biggest show of support for PDR came in 1999, when the legislature approved an additional one-time appropriation of $43 million and created a program that is pumping an additional $100,000 into the program over five years. 

Gaining political support for PDR funding is simplified in Pennsylvania by the fact that agriculture is a significant part of the Commonwealth’s economy, heritage and culture. As one of the most rural states in the nation, farmland and farming touch numerous lives. The PDR program also is thriving because it is a well-structured program. Its rules and regulations were created with input from experts, including American Farmland Trust, from around the state and nation. Notably, the program strikes a balance between state and local priorities by allowing counties that participate in the program (by providing matching funds) to use state funding to address many of their own needs. As a result, most counties in the state participate in the program, which means more land is protected and more state dollars are leveraged.

The success of the PDR program also is due to Pennsylvania’s complicated land use laws. The state has 2,572 municipalities. The state’s Municipalities Planning Code requires each municipality to plan for 14 land uses. With so many land uses to account for, little land remains for agricultural use. As a result, establishing effective agricultural zoning is challenging. Creating a TDR program is challenging, too, because it is difficult to establish both sending and receiving areas within the small boundaries of a municipality. As a result, PDR is one of the few farmland protection techniques that is easy to implement. 

2. Program Purposes

The primary purpose of the program is “…to provide means by which agricultural land may be protected and enhanced as a viable segment of the Commonwealth’s economy and as an economic and environmental resource of major importance.”

In addition, the program is intended to:

· Encourage landowners to make a long-term commitment to agriculture by offering them financial incentives and security of land use;

· Protect farming operations in agricultural security areas from incompatible nonfarm land uses that may render farming impracticable;

· Assure permanent conservation of productive agricultural lands in order to protect the agricultural economy of this Commonwealth;

· Provide compensation to landowners in exchange for their relinquishment of the right to develop their private property; and

· Leverage State agricultural easement purchase funds and protect the investment of tax payers in agricultural conservation easements.

3. Administration 

The Pennsylvania program is administered by the state Department of Agriculture’s Bureau of Land Protection and the State Agricultural Land Preservation Board in cooperation with county Agricultural Land Preservation Boards. The state Agricultural Land Preservation Board is made up of 17 members.  Twelve must represent agricultural interests and include:

· The Secretary of Agriculture; The Chairman and Minority Chairman of the House Agriculture and Rural Affairs Committee, or their designees;

· The Chairman and Minority Chairman of the Senate Agriculture and Rural Affairs Committee, or their designees; 

· The Dean of the College of Agriculture of the Pennsylvania State University;

· An individual, appointed by the Governor with significant knowledge in agricultural fiscal and financial matters; and 

· Five active, resident farmers appointed by certain elected officials.

The board is responsible for selecting an easement purchase threshold, approving county programs and approving county recommendations for easement purchases.

The Department of Agriculture’s Bureau of Farmland Protection employs eight full time staff people who implement the program on a day-to-day basis.  Program staff are primarily responsible for reviewing applications.  They also provide administrative guidance to county boards.  Two, in-house legal staffers handle title issues and contracts.  The Bureau does not employ review appraisers. Instead, the counties hire state-certified appraisers and state program staff review appraisals for compliance with state regulations.  The program has the authority to hire review appraisers and may move in that direction.  

Counties with Agricultural Security Areas—units of 250 or more acres in active agriculture that are voluntarily formed by landowners and designated by local governments--are permitted to create county programs to acquire easements.  The county program must be approved by the state board and is re-certified every seven years.  Only counties with state-approved programs are eligible to submit applications for state funding.  Counties can receive state grant funds and state matching funds.  Currently, 50 of the state’s 67 counties are eligible to participate.

County programs are administered by County Agricultural Land Preservation Boards. County boards must be authorized by county resolution and are appointed by the county governing body. County boards are required to develop county ranking criteria (that follow state guidelines), make recommendations for purchases to the state board, execute agreements to purchase easements in the name of the county, maintain records and monitor and enforce the easements.  They are required to work with the county planning commission to develop maps identifying important agricultural areas where development is occurring or is likely to occur in the next 20 years.  

Act 138 of 1998 authorizes townships to purchase easements, however they are not eligible to receive state funds.  

Although private organizations cannot hold easements with the state, they help protect farmland by pre-acquiring easements.  Act 15 of 1999 recognizes the important role played by nonprofits by allocating up to $500,000 from the Supplemental Agricultural Conservation Easement Purchase Account for reimbursement grants of up to $5,000 to cover incidental land acquisitions costs (e.g., appraisal costs, legal services, title searches, document preparation, title insurance, closing fees and survey costs).   
The state program does not typically work with other state land protection agencies. 

4. Activities Funded

The program is authorized to buy perpetual easements on farmland, if recommended by a county and approved by the state board. Originally, the law also enabled the state to purchase 25-year easements for 10 percent of the value of a permanent easement.  This option was eliminated by legislative amendment in 1994, before any term easements were purchased. The provision was eliminated because there was little landowner interest in term easements—primarily because of the 10 percent cap—and because state officials decided that it didn’t make sense to spend money on less than permanent protection. 

The state cannot buy land in fee.  The state is required to review and certify county easement acquisition programs.

5. Funding Sources

The program was launched with the approval of a $100 million bond issue in 1987.  In 1991, the legislature adopted House Bill 185 that dedicated a portion of the cigarette tax (two cents per pack) beginning on July 1, 1993.  The tax has generated more than $20 million each year for easement acquisitions. 

While Pennsylvania boasts one of the best-funded programs, there is concern about the sustainable nature of the cigarette tax revenues.  With recent declines in smoking and the possibility of additional federal cigarette taxes, the result may be lower sales and decreased tax revenues.  The state is considering alternate sources of funding. 

In the spring of 1999, the legislature appropriated an additional $43 million in supplementary funding to address the backlog of applications. Of this $500,000 was earmarked for the development of an Installment Purchase Agreement program to stretch public dollars, and $500,000 was made available to land trusts to reimburse transaction costs. 

On December 15, 1999, governor Tom Ridge signed the Growing Green program into law following overwhelming approval in both houses of the General Assembly.  The program provides $646 million over five years to a variety of environmental and conservation programs, including $100 million for farmland protection. This money will be disbursed in five equal installments starting with the current fiscal year.

To date, Pennsylvania has received more than $2 million from the federal Farmland Protection Program. 

6. Eligibility Criteria

Only counties with certified county programs can submit recommendations for the purchase of easements to the state board.

In addition, the state requires that farms:

· Be located in Agricultural Security Areas (ASAs) encompassing at least 500 acres;

· Be contiguous acreage of at least 50 acres or 10 acres if it is used for a crop unique to the area or is contiguous to a protected property;

· Contain at least 50 percent of soils that are both available for agriculture and fall into USDA –NRCS capability classes I – IV; and

· Contain 50 percent or 10 acres, whichever is greater, of harvested croplands, pasture or grazing land. 

Counties may develop additional criteria, such as crop yields or annual gross farm income, but the state board must approve them. 

7. Ranking Criteria

Counties must evaluate farms using a modified land evaluation and site assessment (LESA) system. The state mandates the relative weight of the land evaluation and site assessment components. (See Attachment K for ranking criteria). State guidelines require that the land evaluation account for at least 40 percent, but not more than 70 percent of the total LESA score and specify how to calculate the land evaluation score (i.e., the relative value of the soils). 

To determine the site assessment score, counties must consider factors in three different categories: Development Potential, Farmland Potential and Clustering Potential. Each category must account for a minimum of 10 percent and maximum of 40 of the total LESA score.  The state also specifies the number of factors that can contribute to each category.  For example, the state directs counties to use three to ten factors to score Development Potential.  In addition, the state requires the use of specific factors. Counties must consider the availability of sanitary sewer and public water to measure Development Potential. 

Counties may include additional criteria or substitute criteria with the approval of the state board.

8. PROGRAM PROCEDURES 

Allocation of funds 

By March 1 of each year, the state sets an annual purchase threshold and allocates funds to counties.  The threshold must be at least $10 million.  Half of the annual threshold is distributed to counties based on the amount of real estate activity within the county as measured by real estate transfer tax revenues.  This allocation is referred to as “state grant funds.”  It is calculated by multiplying the “adjusted weighted transfer tax revenues” for each county by half of the annual threshold.  “Adjusted weighted transfer tax revenues” equal “weighted transfer tax revenues” for each county divided by the “weighted transfer tax revenues” for all counties (except urban counties; i.e., Philadelphia).  “Weighted transfer tax revenues” are the amount of transfer tax revenues collected by each county during the preceding year (except Philadelphia) capped at three times the statewide average (excluding Philadelphia).  

The balance of the annual threshold is distributed to counties based on local contributions and county agricultural production. This additional allocation is commonly referred to as “state matching funds.” For most counties the “match” equals the annual appropriation of local funds for easement purchases multiplied by four.  It cannot exceed the average annual “state grant” multiplied by four.  Counties that have an annual agricultural production that represents at least two percent of the state annual agricultural production for the same year (based on figures from the Pennsylvania Agricultural Statistics Service) receive an additional sum.  It is calculated in the same way—the annual appropriation of local funds for easement purchases multiplied by four but capped at four times the average annual allocation of “state grant funds.”  

If the allocation of “state matching funds” equals more than 50 percent of the annual threshold, the state uses an alternate formula. The alternate formula is calculated by multiplying half of the annual threshold by the annual local appropriation expressed as a percentage of funds allocated by all counties. This amount cannot exceed the average annual allocation of “grant funds” multiplied by four. 

Sixty percent of the funds remaining after the initial distribution of “matching funds” are divvied up using the alternate formula. The cap (four times the average state grant) is not applied at this stage. Forty percent of the funds remaining after the initial distribution of “matching funds” are distributed to each county based on “adjusted weighted transfer tax revenues.” 

The allocation process was developed to target counties under more intense development pressure, counties that invest in farmland protection and the state’s most productive agricultural counties. However, the process for distributing state matching funds has not kept pace with the dramatic increase in local matching funds. The state routinely uses the alternate formula to allocate matching funds because the standard methodology would exceed 50 percent of available funds.  State officials may ask the legislature to amend the law to earmark a larger percentage of the annual threshold for “state matching funds.” 
Application Process 

Landowners obtain application forms from approved county boards. The county board reviews applications to determine if they meet the eligibility criteria.  If the application is complete and meets the minimum criteria, an agent or member of the county board visits the farmland tract and discusses the county program with the applicant.  Then, the county board ranks the applications using the county ranking criteria. The ranking score determines the order in which farms are selected for appraisals.  The highest ranked farms are selected first.  

In deciding which farms to protect after the appraisals have been conducted the county board must consider:

· The farmland ranking score;

· The cost of the project; and

· Other factors or considerations set forth in the approved county program (e.g., whether the applicant has demonstrated clear title).

Offers to purchase easements are submitted to landowners in writing and are accompanied by the appraisal reports. Within 30 days applicants may accept or reject the offer, or seek another appraisal at their expense.  If the offer is accepted, the county board and the applicant enter into an agreement of sale conditioned upon the approval of the state board.

A county board makes its recommendation for the purchase of an easement by submitting twenty-two copies of a standard summary report to the state board that includes:

· A description of the farm;

· A description of the soils;

· The farmland ranking score and its relative rank in the current application round;

· The likelihood of conversion to other uses if the easement is not purchased;

· A description of the nature of development pressure in the area;

· A description of the nature and scope of conservation practices and best land management practices in place; 

· A discussion of the purchase price; and

· Supporting documentation.

The state board must make decisions within 60 days of receiving a complete recommendation for purchase.  If the recommendation for purchase is approved, the state board will execute the agreement of sale.  

This past year, the state has purchased about 300 easements.  They are reporting a backlog of more than 1,600 applications.

Easement Valuation

State law specifies that the value of the easement is the difference between market value and farmland value as determined by a state certified appraiser. The appraisal is based on comparable sales.  If the seller disagrees with the appraisal, they are entitled to select and retain a separate independent state-certified general real estate appraiser.  

Lancaster County is experimenting with a point system to determine easement values for projects that they are undertaking without state funding.  The county has found that the use of a point system has speeded up the application process. The state is considering a pilot program that would allow counties to use a point system on a state-funded project.  This, however, would require an amendment to the law. 

Project Cap:   Regardless of the easement value, the state contribution toward the purchase price cannot exceed $10,000 per acre. This cap was established in 1994.  Counties can use county funds to make up the difference. Currently, the legislature is considering a bill to remove the cap.  A legislator from Montgomery County, where easement values typically average $15,000 per acre, sponsored the bill.

Payment Options 

Historically, payments could be made in a lump sum or in installments over a maximum of five years.  Landowners negotiated the installment payment terms (e.g., dates of payments, interest rate on the outstanding balance) with the county board. Funds to cover principal and interest were encumbered at closing.

In the spring of 1999, the legislature appropriated $500,000 for the development of an Installment Purchase Agreement (IPA) program to stretch public dollars. A new state law authorizes installment payments over as many as 30 years and authorizes counties to invest state grants at closing in U.S. Treasury obligations to cover future principal, and possibly interest, costs. The state set up a model program through the New Garden General Authority so that any county could offer this payment option to interested landowners (See Attachment L for additional information about the program).  The state currently is educating county agricultural land preservation boards and landowners about IPA.  State officials expect to close on their first IPA transaction in April.  

Timeline 

 In general, it takes 12 to 18 months to complete an acquisition.
10. Easement Provisions 

Counties are required to use the state’s model easement, which is included in the program regulations (See Attachment M for model easement).  All easements are reviewed and approved by program staff.  Key provisions are listed below.

Residences 

One additional residence is permitted by right if:

· It serves as the landowner’s principle residence or to house on-farm labor; 

· No other residential structure has been constructed on the restricted land since the easement was granted;

· The house occupies no more than two acres; and 

· The structure and driveway do not significantly harm the economic viability of land for agricultural production.  

The replacement of an existing residential structure is permitted if the preexisting structure is razed and the new structure is erected within the same footprint.  Renovation and modification is allowed if it does not increase the footprint of the residential structure.

Agricultural Structures 

The construction or use of any building or other structure for agricultural production, or the renovation or modification of an existing agricultural structure is permitted, but the county program may limit maximum building coverage.  County authority to limit coverage resulted followed the construction of greenhouses in Lehigh County that covered close to 50 percent of the protected farm.  Since the 1997 amendment, a few counties have limited coverage to no more than five to 10 percent of the parcel.
Subdivision

Originally the program allowed subdivision if it did not harm the agricultural viability of the resulting tracts.  But this language was too vague.  In 1994, the program tightened up the requirements.  Now subdivision cannot result in parcels that do not meet the program’s eligibility criteria.  In addition, the change authorized counties to adopt more stringent criteria than the state’s standard.  According to state program staff, some counties do not allow subdivision of protected farms.  This was a thorny issue and now program managers have to track two classes of easements.

Public Access 

Public Access is not addressed in the model easement.

Mineral Rights

Landowners (or the owners of these interests) are permitted to grant leases, assignments or other conveyances or to issue permits, licenses or other authorizations for the exploration, development, storage or removal of coal, oil and gas. Underground mining methods must be used. Surface mining is not allowed. Landowners typically enter into leases for the exploration, development or removal of oil and gas. The state’s PDR program administrator is not aware of instances in which the mineral rights were sold.

11. Monitoring and Stewardship

The county board is primarily responsible for monitoring and enforcing easements.  The state board or its designee reserves the right to inspect restricted land on its own behalf or in conjunction with the county board. Counties are required to inspect protected farms annually.  Within ten days of conducting an inspection the county board must prepare a written report that identifies the land that was inspected; provides the name of the owners at the time the easement was originally acquired and the name of the current owner; a description of modifications in the number, type, location or use of any structures on the land since the date of filing of the deed of easement; a description of any deviations from the conservation plan observed on the restricted land; and a statement of whether the provisions of the deed of easement are being observed.  A copy of the inspection report must be mailed to the property owner.  County boards are required to submit annual reports that summarize the number of inspections, violations detected, violations resolved and the circumstances surrounding unresolved violations to the state board.

According to the terms of the model state easement, all agricultural production on the subject land must be conducted in accordance with a conservation plan approved by the County Conservation district or the county board.  Plans must be executed by the closing on the easement. The conservation plan must be updated every ten years or upon any change in the type of farming. The plan also must include an installation schedule, maintenance program and a nutrient management component.  Plans are not required to be eligible for the program, however, ranking criteria may prioritize farms with plans in place.  
12. Easement Termination

The Commonwealth can extinguish an easement after 25 years if the land is no longer “viable agricultural land.” This authority is contingent upon the approval of the state board, and the county, subject to the approval of the county board.  The landowner must pay an amount equal to the value of the easement at the time of resale as determined by an appraisal. 

13. RESOURCES

Interview with Ray Pickering, director of the Bureau of Farmland Protection within the state Department of Agriculture, April 2001.

Interview with Wayne Grube, soil conservationist with the Bureau of Farmland Protection, April 2001.

Pennsylvania’s “Agricultural Area Security Law” (Chapter 14A, Sections 901 through 915).

Pennsylvania PDR program regulations (Chapter 138e, Agricultural Conservation Easement Purchase Program).

Pennsylvania PDR program model easement.

Pennsylvania PDR program annual report (2000).

Town of Dunn, Wisconsin PDR Program

1. BACKGROUND

The Town of Dunn is located in Dane County, Wisc. The county is adjacent to Madison, Wisc., one of the fastest growing cities in the state. As a result of its proximity to Madison, the township is experiencing significant development pressure. 

The township’s first step in protecting its farmland was to adopt a land use plan in 1979 that, among other things, states that farmland should be protected. In 1995, the township was awarded a National Award for Environmental Sustainability for its land use plan. The award was from the national environmental nonprofit Renew America. The township was one of 16 recipients of the award, nationwide.

The first farmland protection technique employed by the township was exclusive agricultural zoning. The township began using exclusive agricultural zoning in 1979.  Dunn was the first township in the state to use this technique. To supplement the zoning, the township created a PDR program in 1996. (See Attachment N for PDR ordinance.) It was the second PDR program in the Midwest. The first was in Peninsula Township, Mich. Since the inception of the Dunn PDR program, 12 easements have been acquired, resulting in the protection of approximately 1,500 acres of farmland. The PDR program is considered to be so innovative in the Midwest that the township received a second Renew America award for the program last year. 

2. PROGRAM PURPOSE

The general purpose of the program is to purchase development rights to conserve productive agricultural land in order to facilitate active and economically viable farm operations now and in the future.

The goals of the program are:

· To preserve farmland and support viable farm operations;

· To protect open space and environmentally sensitive areas;

· To maintain the town’s rural character and quality of life; and

· To protect the town from the encroachment of neighboring cities and villages.

3. ADMINISTRATION

The program is administered by the township’s land use coordinator. The coordinator’s responsibilities include meeting with landowners, hiring appraisers, identifying and applying for grant money, and working with the Land Trust Commission chairperson to negotiate easements. 

The coordinator works with a seven-member Land Trust Commission that is comprised of four people from the township and three people who are not township residents. The three non-township residents must have backgrounds and experience in agriculture, finance, conservation or planning. The Township Board of Supervisors approves all Commission nominees. 

The Commission is responsible for:

· Setting policy and long-term planning goals for the PDR program; 

· Establishing the ranking criteria for the PDR program;

· Reviewing easement applications and making easement acquisition recommendations to the Town Board;

· Maintaining contact with public and private agencies to maximize the resources and coordinate efforts to preserve the rural character of the township; 

· Determining the interest of owners of land within the township at least annually to donate or sell interests in real property for the purpose of the rural preservation program. The commission accomplishes this by sending out information about the program twice a year to people who own at least 35 acres of land; and 

· Recommending any changes to the Town’s Open Space Program and suggesting how the Open Space Fund acquisition program may be integrated with the town’s Land Use Plan and Open Space Plan and other local and regional land use plans. 

The Commission recommends to the Township Board of Supervisors which easements should be acquired. The easement applications that are approved by the Board are voted on by township voters at the township’s annual meetings. There are two annual meetings. To date, all easement applications recommended by the Commission have been approved unanimously by the Board and voters.

4. ACTIVITIES FUNDED 

The Commission is authorized to expend funds for:

· The purchase of land for the purpose of rural preservation;

· The purchase or acceptance of donated holders' interests or third party rights of enforcement in conservation easements; and

· Payments to nonprofit conservation organizations for the conservation of natural resources that are within the township or beneficial to the township through the acquisition of conservation interests, provided that the recipient organization submits a detailed plan for the work to be done that is approved by the Town Board.

5. FUNDING SOURCES

Several sources of funding are used to support the PDR program. In 1996, a 50-cent tax per $1,000 of equalized valuation was approved through a local referendum. The tax generates approximately $175,000 per year. During the next two years, the town received two grants for the program from the federal Farmland Protection Program: one for $100,000 and one for $515,000. In the spring of 2000, township voters approved a 20-year bond of $2.4 million to increase program funding, using the revenue from the 50-cent tax  for the payments over 20 years.  In December of 2000, the program was awarded approximately $291,000 in grant funding from Dane County and $235,000 in grant funding from the Wisconsin Department of Natural Resources. The township’s land use coordinator continues to apply for grants on an ongoing basis. 

6. ELIGIBILITY CRITERIA
There are currently no eligibility requirements in order to apply to the program.  Any landowner can fill out an application, regardless of number of acres of land, location, or any other factors. 

7. RANKING CRITERIA

Applications to the program are evaluated and ranked according to the criteria listed below. The purpose of the ranking criteria is explained in parentheses. For each criterion, an application is given a set number of points (from 0 to 10), depending on the extent to which that criterion is met. Once the points have been assigned, this value is multiplied by the associated weight, for a score for each criterion. The sum of all five scores is the total score for that application.  
a.) Quality of farmland: Total possible points = 80

· Quality of soils for farmland (to protect high quality farmland). Weight = 3.5

· Size of farm (to protect large, viable farm operations and to maximize open space). Weight = 2.5

· Proximity to other agricultural land (to create substantial clusters or blocks of agricultural land). Weight = 2

b.) Development pressure: Total possible points = 65

· Proximity to a city or village that is in a position to annex the property (to prevent annexation by other municipalities). Weight = 2.5

· Proximity to existing or planned sewer services (to protect areas that are vulnerable to development because of their proximity to existing or planned sewer services). Weight = 2

· Number of buildable sites available under the current land use plan (to protect lands that can be developed and divided under the current Land Use Plan). Weight = 2

c.) Historic, archaeological, scenic and environmental qualities: Total possible points = 45

· Significant natural features (to protect lands with environmental value). Weight = 1

· Significant historical features (to protect lands with historical value). Weight = 1

· Centennial Farm (to protect farms that have been owned by the same family for one hundred years or more). Weight = 1

· Significant archaeological features (to protect lands with archaeological value). Weight = 1

· Significant scenic value (to protect lands with scenic value). Weight = 1

d.) Financial considerations: Total possible points = 50

· Matching funds from other sources, such as the state Department of Natural Resources or the U.S. Department of Agriculture, to help pay for an easement on the property (to leverage funds from other sources to purchase easements). Weight = 1.25

· Willingness of landowner to sell their development rights below fair market value, based on a qualified appraisal (to make the best use of program funds). Weight = 1.25

e.) Other considerations: Total possible points = 32

· Proximity to permanently protected land  (to create substantial clusters or blocks of protected land). Weight = 1

· Location of property (to prioritize protection of land in the Town of Dunn and land adjacent to the Town of Dunn). Weight = 2

· Applications submission year (to recognize applicants that have been waiting for their easement to be acquired). Weight = .5

8. PROGRAM PROCEDURES

Allocation of Funds

The Land Trust Commission makes recommendations to the Town Board of Supervisors as to how available program funds should be spent and allocated over time. There is no threshold on how much can be spent in any given year. The allocation of funds each year depends on the workload of the land use coordinator.
Application Process

A landowner interested in the program first completes a pre-application form (see Attachment O) obtained from the township. The applicant then meets with members of the Land Trust Commission to discuss their interest in the PDR program and specific features of the land. After meeting with all applicants, the Land Trust Commission ranks the applications, based on the ranking criteria. Members of the Commission then meet with landowners that have received a high score to discuss terms of a potential easement, and to tour sites. 

Easement Valuation

Once easement terms have been identified, the town hires a professional appraiser to determine the value of the proposed easement. Using comparable sales on similar properties in the area, the appraiser will determine the agricultural value of the land, and the value of the land if it were to be developed to the fullest extent under the town’s current land use plan.  The difference between these two values is the value of the easement. If the landowner is dissatisfied with the appraisal, the landowner may conduct an additional appraisal/s at their own expense.

The Commission then negotiates the terms of sale of the easement with the landowner and discusses payment schedules. If the landowner holds a mortgage or lien on the given property, approval in writing must be received from the relevant holders before the sale can be final. The town prepares a baseline data report, consisting of maps, photographs, and other relevant documents, to represent the condition of the property at the time of the sale. A Special Town Meeting is held to authorize the town to purchase the easement. Once approved, all relevant parties attend a closing to finalize the sale.

Project Cap 

There is no standard project cap for the purchase price of an easement.

Payment Options

All easements to date have been paid through lump sum payments, except for one that made a payment in December and a second payment in January.  The land use coordinator is interested in finding out more information about installment plans (other than Installment Purchase Agreements) for possible use in the future.

Timeline 

On average, it takes eight months to complete an acquisition after an easement application is submitted. 

9. EASEMENT PROVISIONS 

Residences and Agricultural Structures: Permission to build a residence or agricultural structure on land protected by an easement varies, according to the individual easement. Easements usually contain either an impervious surface requirement or building envelope. The impervious surface requirement allows residences and agricultural structures to be built anywhere on the property but requires them to stay within a specified percentage (usually five percent) of the total easement area. The building envelope specifies that residences and agricultural structures can only be built within a certain location on the property, with the number of acres specified. The size of the envelope is negotiable with each easement.

Subdivision: Provisions for subdivisions are site specific and, therefore, vary between easements

Public Access: Easements do not provide public access to the protected property.

Mineral Rights: Easements do not allow mining on properties under easement. 

10. MONITORING AND STEWARDSHIP

Easements are monitored once per year but the township is considering changing this to once every two to three years. Either the Town or Dane County Natural Heritage (which co-holds all of the township’s easements) may enforce the terms of the easement. If a violation of the easement occurs, either one of the grantees will attempt to contact the landowner personally to obtain voluntary compliance. If after receiving written notice, the landowner fails to fix the violation within a given amount of time specified in the easement, the grantees may enforce the easement in court. The Town and easement co-holder will work with the landowner to voluntarily correct any violation of the conservation easement to avoid court enforcement. However, when voluntary efforts fail and a significant violation has occurred, it may be necessary to seek injunctive relief, an order requiring correction of the violation, or an award of monetary damages. The owner may be required to reimburse the grantees for their enforcement expenses.

11. EASEMENT TERMINATION

An easement can only be terminated or extinguished by court judicial proceedings.

12. RESOURCES

American Farmland Trust, A Survey of Purchase of Agricultural Conservation Easement Programs, February 2001.

Interview with Renne Dauber, coordinator of the Town of Dunn PDR program.

Interview with Susan Helbach, administrative assistant for American Farmland Trust’s Upper Midwest Regional Office. 

Town of Dunn webpage: http://userpages.chorus.net/towndunn/index.html
FAYETTE COUNTY, KENTUCKY PDR PROGRAM

1. BACKGROUND

Located in the heart of Kentucky’s Bluegrass region, Fayette County is one of the fastest growing counties in the state. In terms of farmland protection, it is one of the most advanced counties. The county’s farmland protection efforts began in 1958, with the creation of the first urban service area boundary in the state. It was created around the city of Lexington. Six years later, the county implemented 10-acre zone for lots using septic systems.

The most recent move to protect farmland was taken in 1998, when the county placed a moratorium on new subdivisions in the Rural Service Area. The same year, the county changed the zoning in the Rural Service Area from one dwelling unit per 10 acres to one per 40 acres. However, the 40-acre zoning was scheduled to expire in 2001 if an “adequately funded” PDR program was not established to compensate landowners using easement values based on the prior 10-acre zoning.

Due to the pending deadline, the county created a PDR program in January of 2000. The PDR program is in line with the Rural Service Area Land Management Plan of the Lexington-Fayette Urban County Government. The plan states that it is in the public interest to preserve and manage Fayette County’s agricultural, rural and natural lands because: 

· A vast majority of Fayette County residents cherish the surrounding agricultural and natural areas;

· 10-acre lots have resulted in serious erosion of the land area available for agricultural use;

· The agricultural industry is an important part of the local economy; and

· The Bluegrass area has become a multi-million dollar per year tourist attraction.

As with the creation of many PDR programs, this PDR program was controversial when it was first proposed. Skeptics said the program is unfair because it will give tax breaks to wealthy horse farmers and deny public access to land protected with public dollars. There are fewer skeptics since the proponents of PDR have explained that the program will be open to all farmers and that the public will benefit from the program even if public access is not granted. Another bone of contention, mainly raised by the Kentucky Homebuilders Association, was that the easements would be permanent. To address this concern, the PDR program allows landowners within the Urban Service Area to request easement termination 15 years after the easement is created and landowners in the Rural Service Area to do so 25 years after creation.

The first round of applications for the PDR program were due January 31, 2001.  Thirty-seven applications were received, representing more than 6,000 acres of land. The applications are currently being evaluated and ranked. Negotiations with landowners are expected to begin this spring, with acquisition of easements expected this summer.

2. PROGRAM PURPOSE

The primary purpose of the Fayette County PDR program is “…to protect the health, safety and well being of present and future residents of Fayette County by preserving and managing 50,000 acres of eligible agricultural, rural, and natural lands out of approximately 128,000 acres in the rural service area in perpetuity as a viable sector of the county’s economy and as an environmental resource of major importance, while at the same time allowing for properly controlled and designed urban growth.”

The goal is to purchase development rights on 50,000 acres in the rural service area over the next 20 years from January 19, 2000, the date of publication of the ordinance establishing the Rural Land Management Board to oversee the Fayette County PDR program. (See Attachment P for PDR ordinance.)

3. FUNDING SOURCES

The program was launched with a $2 million annual commitment from the Lexington-Fayette Urban County Government. As with most allocations, the $2 million allocation is subject to the approval of the county’s mayor annually. This funding is being used to make payments on government bond revenue of $25 million. In addition, the state’s Agricultural Development Board awarded the Fayette County PDR program a $15 million grant from the state’s share of tobacco settlement funds in December of 2000. 
As stated within the Urban County Governments’ Rural Service Area Land Management Plan, The Urban County Government is authorized to issue a public referendum as to whether to fund the PDR program by one or more special tax levies. Options for these taxes include: 

· A property tax increase of no more than .05 per $100 of assessed value upon all taxable property. This increase is estimated to generate $6.8 million to $6.9 million per year; 

· An increase in occupational tax of no more than .125 percent. This increase is estimated to yield $5 to $6 million per year; and

· An increase in hotel room tax of no more than 1 percent of rents. This increase is estimated to yield approximately $900,000 per year.

There has not been a referendum issued to fund the Fayette County PDR program through tax levies, but this may be an option for future funding. 

4. ADMINISTRATION

The PDR program is administered by the Fayette County Rural Land Management Board, which is known as the “Rural Land Board.” The first board was created in May of 2000. 

The Board is an agency of the Urban-County Government and is made up of 13 members, 11 of whom are voting members, and two of whom are ex officio non-voting members. The 11 members must have “demonstrated an interest in farming, farmland preservation, conservation of natural areas, or other agriculture, rural, and natural lands preservation and management issues” and were appointed by the mayor, subject to confirmation by a majority of the council.  These 11 members are defined as follows: 

· Two members that are landowners or operators of land from names submitted by Fayette County Farm Bureau;

· Two members from names submitted by the Kentucky Thoroughbred Association;

· One member from names submitted by the Homebuilders Association of Lexington;

· One member from names submitted by the Lexington-Bluegrass Association of Realtors;

· One member from names submitted by of the Greater Lexington Convention and Visitors Bureau;

· One member from names submitted by Fayette County Neighborhood Council;

· One member from names submitted by private non-profit organizations involved in land conservation;

· One member from names submitted by government entities or private nonprofit organizations involved in historic preservation; and

· One member with a background in agricultural lending or agricultural financing, nominated by Greater Lexington Chamber of Commerce.

The two non-voting members hold the positions of Fayette County Extension Agent and District Conservationist appointed by Natural Resource Conservation Service of the U.S. Department of Agriculture.

The Board is responsible for:

1)
Reviewing applications from landowners who want to sell conservation easements; 

2)
Establishing procedures for acquisition of conservation easements and other interests in rural land, including donations;

3)   Deciding upon circumstances in which a landowner may be released from an easement that becomes part of the urban service area (due to a change in the urban service boundary) ;

4)   Establishing procedures for release of easement on property within the rural service area, and 

5)   Indicating that the planning commission will, at each 5-year update of the comprehensive plan, consider all matters of property under easement that may be included within the urban service area.

The Urban County Government hired a PDR program manager who started work on March 19, 2001. The Manager is responsible for the overall coordination of the program, including working with the Board to score applications, working with farmers to negotiate lease agreements and submit final offers, and fundraising for the program. The Government is expected to hire an administrative officer for the program in 2001, for a total of two full-time paid PDR staff.

5. ELIGIBILITY CRITERIA

In order to be considered by the Board for the purchasing of an easement, the proposed application must meet the following minimum criteria:

· The applicant/s must have good, simple fee title to the parcel of land being considered;

· The parcel of land must be located entirely within specified rural, agricultural, and natural land categories as defined in the Urban County Government’s comprehensive plan;

· The site of any non-conforming or non-agricultural use will not be included in the parcel of land proposed for the conservation easement;

· The parcel of land must be at least 20 acres and have at least 1 development right; and

· All landowners of the parcel shall agree for the duration of the conservation easement to maintain and implement a land conservation plan or forest stewardship plan, approved by the local soil conservation district.

6. RANKING CRITERIA
The Rural Land staff (members of the Board) evaluate and score all applications according to the following criteria.  Each criterion is listed, followed by the total possible points that may be given if that criterion is met, and the intent of that criterion.  

· Size of Parcel (12 possible points, plus 8 additional bonus points) – to assist in building a critical mass of agricultural land.

· Length of public road frontage (5 possible points) – to encourage the preservation of parcels with significant road frontage.

· Proximity and/or Batch application (15 possible points) – to encourage the protection of large contiguous blocks of rural land. The closer the proximity to land that is already under easement, the higher the points, with adjacent properties receiving 10 points and parcels within 1 mile receiving 3-5 points.  Five additional points are given to each “batch” or joint application from two or more landowners with contiguous parcels. 

· Quality of Soils (30 possible points) – to examine the quality of soils on the property for agriculture.

· Farm Activity – (5 possible points) - to evaluate whether the property is actively farmed.

· Agricultural Improvements (5 possible points) – to evaluate the owner’s long-term commitment to agriculture.

· Environmentally Sensitive Areas (5 possible points) – to protect environmentally sensitive areas.

· Designated Rural Greenway (5 possible points) – to protect designated rural greenways.

· Designated Focus Areas (10 possible points) – to protect the designated focus areas, as designated by the Rural Service Area Land Management Plan.

· Natural Protection Areas (10 possible points) – to protect the special natural protection areas, including those identified in the Rural Service Area Land Management Plan as well as others, such as unusual flora and fauna or wildlife habitat.

· Linkages (4 possible points) – to protect the linkages to parks, nature preserves, nature sanctuaries, historic sites, or other lands that have been specifically designated for long term natural resource use, conservation or preservation purposes within the rural areas.

· Historic/Cultural Resources  (11 possible points) – to protect the historic and cultural resources of the rural area.

· Scenic Resources (11 points) – to protect the scenic resources of the rural area.

· Elimination of Undeveloped Nonconforming tracts (10 points) – to encourage consolidation/elimination of nonconforming tracts of less than 20 acres.

· Urban Service Boundary (subtract 15 possible points) – Because of the program’s focus on protecting property in the rural service area, if the property is contiguous or in close proximity to the urban service boundary, points will be subtracted with noted exceptions determined by Board.

· Urban Development (subtract 30 possible points)- If property is located within specified “sewerability categories”, with noted exceptions, points will be subtracted because of the property’s suitability for development.
7. PROGRAM PROCEDURES

Allocation of Funds: A threshold has not yet been determined as to how much can be spent each year.

Application Process

Landowners obtain application forms by contacting the Rural Land Board. Applications must be submitted by the biannual deadlines determined by the Board.  Members of the Board review each application to make sure that it is complete and meets the eligibility requirements.  Each eligible application will be evaluated and scored by the rural land staff.  A written report, which prioritizes the applications according to the selection criteria, is prepared by Rural Land staff and submitted to the Board.  A member of the Rural Land staff will view each parcel of eligible land.  Board members and members of any other standing or ad hoc committee appointed by the Board may also view each parcel.

Once the applicants are notified of their status, the Board votes on whether to hear appeals from landowners that are unsatisfied with the decisions.  After consideration of the written report and any appeals, the Board decides by majority vote which landowners they will begin negotiations with for purchasing conservation easements.

A written offer with a proposed deed of easement is given to the landowner.  Within a specified timeframe, the landowner and staff must come to an agreement regarding the terms of the easement.  An appraisal is then conducted by a certified real estate appraiser to determine the conservation easement value.  Within 30 days applicants may accept or reject the offer, or seek another appraisal at their expense.  
If the owner is willing to sell for less than appraisal value, additional points will be awarded which may be considered by the Board when deciding which easements to buy if there are insufficient funds to purchase all easements under negotiation.

The Board requires a majority vote to enter into a contract of sale with a landowner for purchase of a conservation easement on a specified parcel at a specified price.  Factors under consideration in this decision include:

· Application

· Report from rural land staff (with score from ranking criteria)

· Inspection of property

· All appraisals

· Any additional points for selling property for less than appraisal value
Easement Valuation:   The value of a conservation easement on a parcel of land is determined by the difference between the unrestricted value of the tract and its value as restricted by a conservation easement.  The unrestricted value of the tract is determined prior to the Urban County Council’s adoption of a moratorium on non-agricultural subdivision of land and of a 40-acre minimum lot size in the rural area.

Project Cap

Not yet determined

Payment Options

Not yet determined

Timeline

Not yet determined

9. EASEMENT PROVISIONS 

The Lexington-Fayette Urban County Government Legal Department and the Board are starting to work on the draft model easement that will be used in setting terms of easement in the initial round.  Therefore, standard easement provisions (such as how residences, agricultural structures, subdivision, public access and mineral rights are treated) have not yet been determined.

10. MONITORING AND STEWARDSHIP

The Rural Land Staff is responsible for monitoring land and structures under easement at least once annually to ensure that the landowner is complying with the conditions of the easement.  If there is a violation, the Board can order the landowner to take action to correct the violation.  If the landowner does not comply with this order, legal action can then be taken.

11. EASEMENT TERMINATION

A landowner can request release of any portion of land under conservation easement after 15 years if within the Urban Service Area or after 25 years if in the Rural Service Area, if farming is no longer viable and it has become impossible to fulfill any of the conservation purposes of the easement.  If the request is approved, the landowner must:

1) Donate another conservation easement of equal or greater acreage and numerical score according to the selection criteria or pay current fair market value of the original conservation easement as determined by an appraisal;

2) Donate 20 percent of usable acreage to the Urban County Government for use as a public park;

3) Pay the amount of actual fees paid to administer the easement (engineering, survey, title search and insurance, appraisal cost and recording fees); and

4) If landowner is conveying a new conservation easement to the Board, owner must pay any difference in value if the amount paid by the Board for the original easement exceeds the amount paid by the landowner for the new easement.
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